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“mera DIATRICT, A AREY TERM, 1818, bass Ds 


Wie TODD vel Lanne. ° Bic: oe. 


Lanpry, 


are from the pai eu of Asoansion Be which ves ju 
deeb = ens st a 
The, plaintift-claimed from the defendant; <- he repealed a 
| hundred dollars, the price. of the adjudieation uignests 
of a tiew levee, ordered-by the inspector of the the judgment 
’ district, to. be erected beforp the defendant’s Bites 
plantation, and which, “wide, adjudged to, the 
plaintiff, as the lowest..bidder, on. the 6th of 
_ March, 1817, to be completed on’ or before - 
| the 20th of the following: month. On the 42th 
| . of May, the plaintiff, having obtained ia due 
time, the certificate of the inspector, that: the 
levee had been completed and received as such, 


e a. 





ae 


oy “Toon 


Laxont, 


cAsiss be: THE SUPREME. — 


Bist brought this, present action, and obtaine 
’ der of gelnye ad sale of the defendant 


_ tation, which was akcordingly, on’ the 20th he | 


vertised: for ‘sate “by itlie ‘ sheriff unless ¢ cat 
was shewn Within ‘the legat time. “id ' 
On the Bilof June, the’defendant file i 


“answer The plaintiff objected to its f 
/ ceived, | ‘Wh the ground,” that the time all 


by law, -to“the™éfetidant’thad: expired, ” 
40, § 29,.2 Martii’s Digett, 66, n. 29." 


objection was overfuled, and the plaintiti ira 


‘on excepted’ tolthe opinion ‘of ‘the eourt. 
The case wad teiddbya jaty, to who 


_ plaintiff. subihitted the-two following mr 


Were not the tepairs adjudged'to the d 
ant’s levee;adjudged to the 'plaiutifty’a 


‘in his petition, and’ was ‘fie not Ube 
“der? 2. Wefe not sedcigebtagope 


by him, atid'was not the work received 


inspector, agreeably to*the contract?) “ye Al 


Seversl.issues Were likewise submittes " : 
-jury, by the defendant,’ in’ order’ to ‘estab 
that his levee had-been examined, and received 
by the inspector,“in due time, and that, © ti 
opinion ‘of ‘the inépector himself, as well a 
all the neighbouring planters, it was capal 


ter. ~ 


withstanding; the force of the river at high’ rit | 
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[he jary found the first issue, submitted by 
the plaintiff, iv his favor, but added that they 
thought the adjudication illegal. As to the se- 
cond, they found that the repairs were received 
by the inspector, but that they were not com- 
pleted according to contract. 
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ast’n District. 
her 
SS a 
Torn 
ve. 
Lanprt.. 


They found the issues submitted to them by | 


the defendant, in his favor. 
‘Bhere was judgment for the defendant and 
the plaintiff appealed. | 


Morse, for the plaintiff. The parish court 
erred in receiving the defendant’s answer. Fhe 
- sheriff had advertised. on the 21st of May; the 
legal time allowed to the defendant to answer, 
expired on the 20th of June: the defendant 


was therefore too late, in his application to be | 


admitted to answer, on the 234. 

- ‘This court must be aware of the great impor- 
tance of the levees, to the safety and the very 
‘existence of the country, and how necessary it 


q is;,to enforce the legislation of the state, for 


their maintenance and preservation. 


\ 


Dumoulin, for the defendant. The impor- 


tance of levees in this country, and the necessi- 

‘ty of inforcing the laws of this state, in regard 

tothem, cannot be contested. But the act, on 
Vou, v. i wee 
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East’n District et. Which the plaintiff relies, was no longer’ a part 


























of the laws of the state, when the inspecigr 
made the illegal adjudication, which is the 
ground of the present action, for the act of the 
legislature, ‘approved on the ‘6th of a 
1817, repealed it. : 
But, admitting, for ergummeitie sake, th 
act of 1816, to be still in force, yet the plain. 
tiff is not entitled to recover. This will appegr 
by a comparison of the facts of the cases a 
spread on -the record, with the tenor of the act: 
itself, especially the 46th, 17th, 48th, 49th and 
29th sections. By.the 19th, it is made the daly 
of the inspector to inspect the levees of his dis. 
trict between thé. 16th of August and the 46th 
of December, of each year; and,. in case the 
works which he may order should not be sufi- 
ciently advanced on the first of September, to 
afford a reasonable ground to judge that they 
will be finished on the 46th of December, he is 
directed to adjudge them to the lowest bidder; 
and the 16th, 17th and 18th sections provide 
that, should any further repairs be neceaneili , 
hey may be made by a general call on all «¢ 
inhabitants of the district. . 
Now, in this case, the jury found that: te. 
defendant’s was received as sound by the im 


spector, consequently he could no longer adjudge 











= 
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es 685.5% 


are. 
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. the levee sinter the 19th section, but must, if cast’n District, + 
any new work was required, pursue the mode nee Fi 3 7 
pointed out by the 16th, 17th and 18th sections. be 
But the inspector and the plaintiff colluded Lanpar. 
| to oppress the defendant. They knew that the 
Jaw on which they rely was repealed by gp.act 
approved on the 8th of February. Wit 
days the repealing act might have been known 
inthe parish. ‘The scene of action being only 
seventy-five miles from the seat of government : 
the repeal became operative on the 46th or 17th, 
the repealing act having been promulgated in 
New-Orleans on the 9th or 10th of February. 
Civ. Code 4, art, 6. 
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/“Maruews, J. delivered the opinion of the 
court. The act of the legislature, on which 
_ this action is brought, in the cases for which it 
provides, (and of which the present is one) ex- 
tended ‘the jurisdiction of the parish courts, and 
authorizes an appeal directly to this. But, it 
has been repealed in toto, by an act bearing 
date of the 8th of February, 1817, which was 
‘pleaded to the jurisdiction of the court below, 
by the defendant, and not denied by the plaintiff 
- to be in force at the time it wasipleaded. 
The repealing act, being in force before the ° 
parish court gave judgment’ inthe cause, and 
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April, 1818. 
SS aad 
Topp 
v8. 
LANDRY 


parlies to the 
stuf, 


East’n Distric'. the jurisdiction of that court depending ex 


A judgment 
is not res judi- 
cata as to those 
whe were not « 
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on the. repealed one, it is clear that the le atten 
had ceased to exist, end that the court erred i 
sustaining its jurisdiction in the case. 


Ay a 
% 


It is, therefore, ordered, adjudged and " 
that the judgment be annulled, avoid 
an eversed 5 and this court, ‘Proceeding, f 
give such a judgment as, in their opinion, o 
to have been rendered in. the court a quo, ith 
ordered, adjudged and decreed, that the play 
tiff’s petition be dismissed, with costs. 


a oe ‘ 
AUGUSTIN & At: vs. CAILLEAU & AL. + 


Appeat from the court of fl the parish and 
of New-Orleans. | 


court, The plaintiffs ave persons of color, Wit 
have been seized under execution, at the suit of 


the appellees, as slaves, belonging to the estate 
left by Marie Frangoise de Magnan, widow Te ‘ 
tourneur, who died in this city some years #g0) 


They olaim their freedom as ates tapes pA 
their late mistress. 


To this claim the defendants and «pit 





& 


Denniany, J. delineted the opinion ‘of os | 


opposed the authority of the thing judged; pre | 
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tending that, inasthuch as the appellants had East’n Di 


been sequestrated at their suit, pending thé de- Sor ak 
wand. for which they obtained judgment against Avoost cus Sas 
the estate of the widow Letourneur, they. must Cangnay ax, 


be considered as parties to that suit, and the 
judgment..res judicata against them. » It is 
hardly necessary seriously to observe that, to 
make ‘any one party defendant to a suit, he’ 
most.be served with a citation and a copy of 
of the petition. Slaves may sue and be sued, 
when they have to claim or to prove their free- 


' dom; but then, undoubtedly, they must be made 


parties, according to the usual rales, and not 


‘merely be put in jail, without any other notice. 


The plea of res judicata was, therefore, .pro- 
perly overruled hy the court below. 

_ Upon the overruling of that plea, the judg- 
ment obtained by the appellees. remained. open 
to the attacks of the appellants; and it became 
their right to show any thing that could contra- 
dict itand destroy its force. It does*not appear, 


however, that the appellants thought themselves 


at liberty to question the validity of that judg- 
ment. They admitted it to bea judgment 


against the estate of their mistress, and did not 


offer any evidence in opposition’ to it, relying 
upon other considerations to support their claim 
to freedom. . This point would, therefore, be 
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Bast'n District. settled by that admission, had not the recon’ 
* itself been brought up and laid before us: fox, 
sire “gia when reference is made’to a record, the recor) 
Canuzai & a0. must agree with the statement of the facts, oF 


else that statement must be viewed as a mistake, 
and the record alone be considered as contain. 
ing the truth. TY 

On opening this record then, we find thaty 
instead of a demand against the executor of thé 
widow .Letourneur, for the purpose of obtaining 
a liquidation of the appellees’ claim, it is a siit: 


"in rem-against the slaves said to belong tothe 


estate, of which the appellees pretend tote 
creditors. The petition purports to pray’ for 
their sequestration and sale; and, as someof 
them- had been ‘bequeathed to Louis Maguan 
and to Eliza Magnan, wife of Evariste Mar 
chand, these persons are made defendants a [ 
legatees. It has, indeed, come out collaterally, 
that this Louis Magnan is. the same individasl 
whom the widow Letourneur had oppointed hér 
executor; but, although the petition states that 
the widow Letournenur disposed of her property 
by will, giving to the present appellants theit 
freedom, and bequeathed other slaves, no prayet 
is made that the executor testamentary, whoever 
he was, be cited to defend the suit. Magnat 
is called upon as legatee of three slaves, in the 
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same manner as Eliza Magnan is made party tsst’n District. 
April, 1818. 

as legatee of. two other slaves. They donot UH, 

appear to have made any defence, nor is it seen Aromeneal 

what has become of the slaves bequeathed: to Caueau & a 

them. At the same time, the remainder of the 

estate, consisting of the present plaintiffs, is un- 

represented, and of course not defended. The 

suit, said to be founded on a claim of the ap- 

pellees against the husband of the testatrix, as 

their tutor, is prosecuted to judgment ex parte, 

and the unrepresented estate is found debtor of 


the appellees, in a sum of fifteen thuusand dol- 


lars, and upwards. Leaving these proceedings 
for what they are worth, we say that this judg- 
ment, whatever name it may have received in 
the court below, is not a judgment against the 
estate of the widow Letourpeur 3 and that if the 
counsel for the appellantshad ever gone the 
length of admitting the debt as liquidated by.a 
judgment against the estate, it would not avail 
the appellees, no such judgment haying in, fact 
been rendered. 

The situation of the pari to the present 
suit is, therefore, this ; the emancipation of the 


_ appellants, under the will of their mistress, is 


not only proved, but acknowledged by the ap- 
pellees themselves. On the other sid~ the ap- 
pellees have not proved their claim aga. ‘ ‘hp 





468 CASES IN THE SUPREME COURT 


mata District estate of the widow Letourneur, either by j 
war~, ment obtained against it, or in any other 
Aveoerimk at ners The appellants must, consequently,: 


Camczav & ar. left in possession ef their freedom. 


It is, therefore, ordered, adjudged andid 
creed, that the judgment of the parish cow eT ; 
anvulled, avoided and reversed, and that 
appellants be relieved from the custody ¢ mT ine 
sheriff. we 


-Voreau for the — Livingston foe 4 . & 
defendants. — | i 


DELOR vs. MONTEGUT’S SYNDICS. ~~ 


De 


If an insol- APPEAL from*the court of the parish and'¢ 


vent leaves no 


estate, except Of New-Orleans. 


one tacitly - 


mortgaz red to 


ti endo. ‘ve Marnews, J. delivered ‘the ‘opinion of @ 


nena court. ‘The plaintiff and appellant opposes 

be paid. homologation of a tableau of distribution of t 
estate of the insolvent among his wll 
She claims, as vendor, a privilege on cert 
real property, which came to the hands of 
syndics, and was by them sold as part of said 
estate. | - 





rs | 


" privileges’by (1 
ait | Se aa 
‘ gated tracts was sold. ish dh 
Vou'v. G3 


4 





miata 


+ er erate 
— rink ee ~y ee “ ‘ 4 
Moxtucor's ° “ar The syn di 


nok tana Rt ' 
by the syndics, ras nariageme 

until every other pate 

ot the evéiit alote'o 

rae vats atauenn any dome 
ie on the’ ofthe ‘pr i i 
—, rear wo csi india 


ioe my a 
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fee pee. cereh eae f° tos 


op, it is necessary first. to. det 
e tbe sncivileee 9 Libealee 


| Soeedmare give them feck 


es gt third. porsons,i,Aeto tacit.orlegal mort- * 


esas theseare not required tobe recorded, 
Mamet aseakee fan by the.day on 
- (qutich they begain to. take effect, accarding to 
es and those of the same day concur together. 

dikewise concur with judicialband:conven- 

mortgages, without any preference ever 
them, if;their date be ofithe,same ‘day,,on which 


© wedtatentvore; eeeergia Pe 


FE: 7 dally. or cotiventionally, and then the preference 


Which one may have over another is to he set- : 


: i pe atiely by the dais. 





aye. : “CASES AN THE SUPREME count. e 
Eas iti It is. farther laid down that when, 
Cr~s of moveable property, creditors: (who rei 
: Dusen privilege, extending to immoveable. and'm Ove) 
| Morrzevr’s aber: property) demand to ‘be paid; out , 
‘om proceals Of the former, itv eoncartetice wit hen 
: ditors: who have a mortgage thetedn, 'thé pg 
ment.aust be made-in’ the order of f 
enumerated imarticles73 ganey att mo 
those of the Jast article, isithe privilege of! 
vendor. Civ. Code,:470, arte7n” i 
_ evident, from ‘these regulations, ithat, if and 
solvent surrenders ‘no jather property; "exe 
_-such as. may be. tacitly mortgaged to his 
dors, and, on a sale forthe benefit of his edit 
tors, it-does not produce a sum sufficient to ‘dig 
charge, all. the-expenses enumerated in the 7a : 
article, aboye the price for which it may béiiiealy 
mortgaged, they. will’ be. diminished by #6 | | 
duction of said expenses. The privilege oft 
vendor is founded ona tacit or legal ‘mortgag 
ee authorises him to pursuethe t 
the payment of its «price, even in the dé 
third, persons. . Ay conventional one: gives dl 
same right. The vendor has a privilege or pte». 
ference on the thing sold—go has-a mortgaged 
_ereditor on what is:mortgaged. Thus far, we 
perceive, that the rank and dignity of the clait 
are equal ; ‘but, when they. conilict about + 
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‘property; the mortgagee wilkvalways ~ 
= 33 agama the iprivilege’ + 


ati 0 ie 


| tochia by « pt ve * J 
| Cit Code, 456; art. 2 
the’ 


vebtional, are limited - 
objects of the jusolvent': <r 
—— tanke;'Gapl pn’ 


| sient of the cotati: wt agethdigtinn Mh 


rape men 
2 RRC Ben EP a 
Hlis, therefore, ordered, aj 
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| that ‘it be affirmed with costs. 2 _— nial 
“Henten for the" plaintiff mitt ter the ‘dé ” 
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lation of the laws ofithe siate 5 and conseque 
Ty ‘a 'matter’ Shei petnciaiog to ‘the j it risdicti 
ofits'coutis® = % 
. The law ander which the district cougtae 
having ceased to exist, and all the jurisdic i ur 





| of THE’ STATE’ OF LOUISIANA.» 
on the object of the present suithav 
- jing’ teased: with it, the’ only thing left for ‘this 
|. courtite doysbald bbe to-givejudgaiént ia-eon- ’ 
withthe law as it now stands; wnleseite Ho 
ch ‘fairly’ tested: on the greatid of . 
Hality.’ “But the district court havi 
the HL rie: oie oii HB 


| porches: cnn eaten 
‘ ea f ag * it tin rl wid 

| Spr a + Gia, BP ty ts ” fa, if & fi. 4, 4 
§ “Moreau, Att. Gon: en the —_ Henry, for 
4 : the defendant. — ‘ aie a eh~ Re 


; Sa eit : © , 4 Hh eS Ate att Pues “a 
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died at the?trial to establish the ' 
_) P. Dubreiif} the plaintiff and appellec'sia 
-_ Denerens “all the evidence introduced veep 
Donnron. beeit'talkén el parte aiid introductd 
without the consent of the defet 


re iarvaher aind pity 
“have been receivelt int the court below." 
861 TMS aga “~ POG... LO. take Sm v8 a 
Te ts) thet fore, lite” adjudged di 
“creed, ‘that the fudment be’ damulled, av 
! wild Yedbtbed 5 and this ‘cotirt proceéditi 
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aft da. re % ie, 
“youaLaNe's EX. vs. DBLAOROIE. : 


pa ul i a 


ip ll the court of the parish and ‘ity Dexicnorx. 
i or , P< a: ea If there be a 
A tf “count Setwetn 
a i Baaialon, J. delivered the opinion ofthe t™? Persone , 
“Gout. ‘The defendant and appellant employed ace aaa toned oy 
JB Joublane i in the direction of certaih Works, ore rable 


or contracted for with the. Orleans:Navi- to, ane with the 


- gation; Company. Joublanc’ died, and ‘the appl pther thereon 
pélleey his executor, having found among this pas titled to credit, 


pers, an unsettled account, according to which a shewn that the 
. bilaines ‘appeared to be due from the appellants gives for come 
inistituted the present suit to recover ‘that bal. ui ios 
_ ace.’ ‘The accounts between the: parties ‘were 
” gubmmitted to arbitrators, and their final adjust- 
went of them appears to this court correct and 
unexceptionable in every point but one., 4 ». 

_oMThe arbitrators ‘have refased to allow to the 

| ‘appellant credit for some checks drawn by him on 

|. the Planters’ Bank, and bearing, Joublane’sire- 

_ Jeeiption the back. . The motive,.on whieh-that 

 qefasal-was grounded, ‘was a consideration of the 

- dangeriof admitting such documents as evidence 

‘of payment -in countri¢s, where. men who ‘have 

“apy: intercourse of businegs or even of common _ 

friendship, are in the daily habit of lending, to 

Vou. v. - H3 
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: meaeeeewone another checks .on the banks, or. of. iving | 
‘weve them oat: upon, any occasion. where they sant | 
Jountarc’s = something to be done, paid or. bought for them | 
Duwerox. ‘That there exists such practice among. men 
business may well be the case; and yet it 
means follows. that those, who receive ; 
from’them ig that. way, are. in no, case obligedits | 
give some’ account of it.——A, distinction mp Tas! 
first be dtawa, between. checks payable, ay 
er, and. checks payuble to a’ certain y 
‘hin: onder aotho: test surely. are no, oxideng 
‘any » particnler. individual » has, renitel 
amvuuts but the. second, on which... the 
signature, of thie,payee,, is, no doubt, suflciaa 
propfiet his. haviag received the money. x 
it does not appeap for what, npn a 
that money was delivered, the mere evidengs, 
its having been paiil, could, not, if alone, 
an action for the reimbursement of the. a1 
, for the presumption then would be that 
money was paid because it'was. due. B 
action where the receiver of the check 
drawer. lof it to obtain payment of an al 
deh}, the drawer may surely exhibit ¢ 
of thy plaintiff to prove that he has paid 
niuch,. Bat again, as the receipt does. i 
press the cause for which the money was gives, ti 
‘thiscan be ‘no more thin prima vate ote 
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‘ign jie mich the plaintiff may: conidia get 
- byphewing that the checks. was) delivered M'8e- ee, 
cayut ofeome other transaction,© jo.) “Toorianes eS 
"legs however, on the authority,.of | 
tt, 3. Espinasse 196, Peake 256, 
gaps think the receiver of the money isnot. 
- poniidtor produce any proof that it was.paid on 
“fome ether secdunt, but only some evidence that 
‘pthersteansactions did: take place: between the 
pirlied: We do not’ think that the authorities 
- ‘ditedisnpport this position. Har oh 
— fprovdd’ to have received money from 
' fendiiat, if he wishes to exonerate bi rom 
| the presumption that it-was given him. iu pay- 
|] ment of the debt which the claims, ‘he. certainly 
‘| ‘obght tobe able to ascribe the delivery of that 
‘money! td ‘some other transactidh. “Bnt: even 
, Suppoling that he wonld prove enough by shew: 
) | "ing thatiother: transactions teok place-betmeen 
bel him‘and the defendant, ought he wot at least ta 
M@ | salisfy'the court that for those transactions the 
_ defendant used to deliver money in this manner? 
_ Nothing of this has beeti shewn in this case. 
Biren the mere ‘existence of other transagtions 
- between the parties is far from being satipfacter 
tly proved. 
| ~Dpon the whole, we are of opinion, that the 
“| _Yhnee checke, which bear the ¢ siguature and ab- | 











oe ‘§80 ; 4 
East’n Distict. quittance of Joublanc, must be-consider . as . 

April, 1818. : 
wr mach paid him on the unsettled account, 'y 
wntens x.i8 the object of the pregent suit. These cl 
Duucnorx. amount together’ to’ eight hundred: and ¢ 
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three dollars, from-which must be 
four hundred dollars acknowledged’ by the de 
ceased to have been’ paid him, and for whith: 
defendant has been already credited. ‘Th 
further’ sum for which he ought to: have ‘c 
willbe four hundred and twenty-three ¢ 
which taken from the final balance found ag 
him by the arbitrators, to wit, nine hundredand 
ninety-one dollars and thirty-six cents, wills 
duce that balance to the sum of five hundred ’ 
nee dollars and thirty-six cents. wag | 





























Iti is Send, adjudged and desea 
jfagment of the parish court ‘be reversedsitipd | 
that'judgment be entered for the plaintif? for fig me ) 
handred’ and’ eighteen dollars and thirtyain 
cents, with costs, save those of this appeal: a 
will be paid by him 97! war 


fendant. 


ee 





Moreau for the pint, Sepher for th de : } 


